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 IN THE COURT OF THE J.M.F.C Nalbari, ASSAM. 

G.R. Case No. 1958/2016 

U/s 457/380 I.P.C. 

  

STATE 

-Vs- 

Arafat Hussain & Ors. 

                                                              ..... Accused 

 

PRESENT:  Z. Chaliha, A.J.S. 

   Nalbari, 

 

For the Prosecution: Mr. H. Sarma   .Ld. Asstt. P.P.  

For the Defence: Mr. Joynal Abdin  .Ld defence advocate 

 

Evidence recorded on: 16.11.17, 13.03.18, 28.03.18, 25.04.18, 14.05.18, 

14.06.18 

Argument heard on: 13.07.18. 

Judgment delivered on: 7.08.18. 

 

 

JUDGMENT 

1. The instant criminal case is set in motion through a written ‘ejahar’ lodged 

by one Majnur Ali on 19.12.16 before Mukalmua P.S., alleging inter alia 

that on 18.12.16 some unknown miscreants had robbed his apparel shop 

during night and taken away clothes worth Rs. 50,000/- and recharge 

cards worth Rs. 40,000/- from the said shop. Hence the case. 

2. That on receipt of the ejahar at the P.S., the same was registered as 

Mukalmua P.S case No. 440/2016 u/s 457/380 I.P.C. On the basis of the 

‘ejahar’, police started investigation and after completion of investigation 
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finding prima facie materials against the accused persons namely Arafat 

Hussain and Ikbal Hussain, the police submitted the case in Charge-sheet 

U/s 457/380 I.P.C. vide Charge-sheet no. 270/16 dated 30.12.2016. 

3. That on submission of the charge-sheet it was accepted and cognizance 

was taken U/s. 457/380 I.P.C. by this court. As the accused persons were 

on police bail at the stage of investigation, summons were issued to them 

and on their appearance they were allowed to go on court bail to face the 

trial.  

4. That copy was furnished to the accused persons and on finding prima 

facie materials of offence, charge was framed for offence U/s 457/380 

I.P.C, which was read over and explained to the accused persons and they 

were asked whether they pleaded guilty, to which they pleaded not guilty 

and claimed to be tried. 

5. That in the course of hearing the prosecution side examined 8 nos. of 

witnesses. The prosecution side marked and exhibited 7 nos of 

documents. The accused were examined U/s 313 Crpc. The defence case 

is of total denial and they declined to adduce any evidence. 

 

6. Points for determination:- 

i. Whether the accused persons on 18.12.16, at village 

Mukalmua Bazar under Mukalmua P.S., committed 

lurking house-trespass/house-breaking by night at the 

shop of the informant and thereby committed offence 

punishable u/s 457 I.P.C.? 

ii. Whether the accused persons on the aforesaid date, 

time and place committed theft in the shop of the 

informant and thereby committed offence punishable 

u/s 380 I.P.C.? 
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7. Discussion, Decision and Reasons thereof:- 

 Heard arguments of both sides. Perused the Case Record. My findings are 

as follows:- 

8. Pw 1 – Majnur Ali deposed in his evidence that he knows the accused 

persons and that the incident occurred on 18.12.16 during night at his 

shop. Pw 1 deposed that on the following morning when he came to open 

his shop, he saw the shop ceiling was open, the A/c board was broken 

and the shop articles were scrambled all around the shop. Pw 1 deposed 

that after entering into his shop he found that clothes amounting to Rs. 

50,000/- and recharge card amounting to Rs. 40,000/- and coins 

amounting to Rs. 50,000/- were stolen from his shop. Thereafter, Pw 1 

lodged ezahar at Mukalmua P.S., wherein the ezahar is exhibited as Ext 1 

and his signature as Ext 1(1). Pw 1 deposed that on 24.12.16 he came to 

know from his recharge distributor that two boys came to sold recharge 

cards from Rampur Lachiwa and upon suspicion the retailer informed the 

distributor. Pw 1 deposed that the accused persons came for selling and 

the accused frequently visits his shop. Thereafter, Pw 1 went to Rampur 

Lachiwa where the accused went to sell the cards and the said shop 

keeper said him that the accused offered a discount of 20% on recharge 

card and as a result the shop keeper suspected the accused persons – as 

because there applies only 3% discount on recharge cards and the 

shopkeeper upon showing the photographs of the accused, Pw 1 went to 

his shop and tallied the recharge cards with the ones kept in his shop and 

found that both were same. Pw 1 deposed that thereafter he went to P.S. 

with the photographs of the accused persons and also took the recharge 

card voucher numbers and later police informed him that they seized 

cards from the possession of the accused persons. 
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 Pw 1 in his cross deposed that his shop is near the police station. Pw 1 

stated that he have not seen the theft by himself. Pw 1 deposed that he 

did not state before police the name of the distributor and retailer. 

9. Pw 2 – Moksed Ali deposed in his evidence that he knows the informant 

and the accused persons and that the alleged incident occurred one year 

ago. Pw 2 stated that police came and called him to the accused person’s 

house and when police asked the accused, the accused confessed that 

they had committed the theft. Pw 2 stated that after that police seized a 

jeans from the accused. Ext 2 is the seizure list and Ext 2(1) is his 

signature. Mat Ext A is the part of seized jeans pant. 

 Pw 2 in his cross deposed that police had scolded and interrogated the 

accused while taking out information. Pw 2 deposed that he does not 

know on which date police came. Pw 2 stated that Mat Ext A does not 

contain any shop sticker and he had signed on paper as he was asked by 

police. 

10. Pw 3 – Jeherul Haque deposed in his evidence that he knows the 

informant and the accused persons and that one year ago at around 2 

pm, while he was returning to his home, he saw police at Iqbal's house 

and later police called him and seized a jeans from Ikbal's house. Ext 3 is 

the seizure list and Ext 3(1) is his signature. MR Ext B is not the said 

seized jeans pant. 

 Pw 3 in his cross deposed that he had signed Ext 3 as told by police. 

11. Pw 4 – Jeherul Islam deposed in his evidence that he knows the 

accused Iqbal Hussain and do not know Arafat Hussain and that 6-7 

months ago, a theft had occured at the shop of Maznur Ali and later police 

came to Iqbal's house and took his signature on a paper. Ext 3 is the 

seizure list and Ext 3(2) is his signature. 

       Pw 4 in his cross deposed that at the time of seize, Ext 3 was blank. 
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12. Pw 5 – Safikul Haque deposed in his evidence that he do not know the 

informant or the accused persons. Pw 5 deposed that he have a shop of 

selling mobile sim cards and that one (1) year ago, two agents delivered 

recharge vouchers at his shop and two (2) days later the then O/c 

Mukalmua came to his shop and enquired about who had delivered 

recharge vouchers. Pw 5 deposed that the said O/c had brought the 

suspected persons to his shop to verify whether they had delivered 

recharge vouchers to him and Pw 5 stated that he cannot say whether the 

accused persons are the said arrested persons. Pw 5 deposed that police 

had seized three (3) recharge vouchers. Ext 4 is the seizure list and Ext 

4(1) is his signature. 

      Pw 5 in his cross deposed that the O/c had asked him to sign on Ext 4 as 

a proof of police visiting his shop. 

13. Pw 6 – Safed Ali deposed in his evidence that he do not know the 

informant or the accused persons and that two (2) years ago, he had 

visited Shafiqul's shop and in the meantime two boys had visited his shop 

to sell recharge vouchers. Pw 6 deposed that two (2) days later O/c 

Mukalmua enquired him about the boys but he didn't know whether the 

accused are the said boys who had visited Shafiqul's shop to sell recharge 

vouchers. Pw 6 stated that police had seized aircel vouchers from 

Shafiqul's shop. Ext 4 is the seizure list and Ext 4(2) is his signature. 

 Pw 6 in his cross deposed that he had put his signature on Ext 4 as told 

by police and he do not know what was written therein and he do not 

know from where police had brought the aircel vouchers. 

14. Pw 7 – Azizur Rahman deposed in his evidence that he do not know the 

informant and the accused persons and that he have a recharge shop at 

his home and that one (1) year ago, an aircel officer came to his shop to 

deliver mobile recharge cards and one day police came to his shop and 

obtained his signature on a blank paper. Pw 7 stated that he did not asked 
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police why they needed his signature on blank paper. Ext 5 is the seizure 

list and Ext 5(1) is his signature. 

15. Pw 8 – Bhaskar Kalita is the I/o and his evidence is of routine nature 

depicting the various stages of investigation. 

16. I have gone through the evidence on record and heard the arguments 

put forward by both the Ld APP and the Ld counsel for the accused. 

17. Coming to our case at hand, the allegations levelled against the 

accused persons is that they had broken into the shop of the informant 

and committed theft of recharge vouchers and cash. 

18. Let me first discuss the provisions of law relevant for the purpose of 

this case. Section 457 IPC prescribes escribes punishment for lurking 

house trespass or house breaking by night in order to commit offence 

punishable with imprisonment. The essential ingredients to constitute the 

offence of house breaking at night. 

19. The accused should have entered into the property which is in 

possession of another.  

20. There should be an intention to commit an offence on part of the 

accused.  

21. Such property should be any building / tent/ vessel used for human 

dwelling on place for worship or for custody of property. 

22. Entry into the house should have been effected by the accused in any 

one of the six ways as defined under section 454 IPC. 

23. Sec 380 IPC prescribes punishment for theft in a dwelling house. The 

theft is defined under Sec 379 IPC. The essential ingredients to constitute 

an offence under Sec 380 IPC are as follows:- 

I.  Intention to take dishonestly 

II. The property shall be movable property. 

III. The property shall be taken out from the possession of any 

person without his consent. 
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IV. There should be some moving of the said property to such 

taking. 

V. The theft should have been committed in a dwelling house or 

place used for safe custody of property.  

24. As, I go through the evidence on record, it appears that there is no eye 

witness who had seen the accused breaking into the shop of the informant 

or committing the alleged theft. There are no photographs of the spot. 

Nor did the I.O had collected finger print   from the spot and matched the 

same with the accused persons.  

25. Now, the question before this court is whether the accused were found 

in possession of the stolen articles soon after the theft. In this regard the 

evidence of Pw1 is very crucial. Pw1 in his testimony had deposed that 

one distributor of Rampur Lachima had informed him that the accused 

persons had come to his shop to sell recharge at a discount far less than 

what was offered by the company. But surprisingly the evidence of Pw1 is 

silent in regard to the identity of the said distributor who had allegedly 

informed him that accused persons had come to his shop to sell the stolen 

recharge vouchers. 

26. Coming to the evidence of PW 5 and PW 6 it appears that though they 

had admitted that police had brought to two boys to their shop for 

identification as the ones who had come to their shop to sell recharge 

vouchers. However, they are not sure whether the accused persons were 

the boys whom police had brought for identification. 

27. PW2 in his evidence had stated that the accused persons confessed 

before him that they had committed theft from the shop of PW 1. 

However, from the cross examination of the said witness it is revealed that 

police had brought the accused persons to his shop and forced them to 

admit before him that they had committed theft from the shop of Pw1.  
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28. Section 26 of the Evidence in clear times prohibit use of confession of 

accused person made in custody of police. Therefore the evidence of Pw2 

that the accused had made confession before him in the presence of 

police do not provide any impetus to the prosecution case. 

29. In regard to the evidence of Pw3 and Pw4, it appears that prosecution 

had failed to provide any link between their depositions and the facts of 

the instant case. 

30. It is a cardinal principle of criminal jurisprudence that prosecution has 

to prove its case beyond reasonable doubts by leading reliable, cogent 

and convincing evidence. Further, it is a settled proposition of criminal law 

that in order to successfully bring home the guilt of the accused, 

prosecution has to stand on its own legs and it cannot derive any benefits 

whatsoever from the weakness, if any, in the defence of the accused. 

Accused is entitled to the benefit of every reasonable doubt in the 

prosecution story and any such doubt in the prosecution case entitles the 

accused to acquittal. 

31. Coming to our case at hand, considering the totality of the evidence on 

record, it appears that the prosecution had failed to prove its case beyond 

reasonable doubt. 
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                                          ORDER 

 

 Hence considering the above discussion, the accused Arafat Hussain and 

Ikbal Hussain are found not guilty for offence u/s 457/380 I.P.C and are 

accordingly acquitted and set at liberty forthwith. 

 

 The accused persons bail-bond also stands cancelled after expiry of the 

appellate period. 

 

 Pronounced by me on this open Court, this day the 7th day of August, 

2018 under my hand and seal of this Court. 

 

 Typed by me and corrected by me:- 

  

 Zubee Chaliha, J.M.F.C, Nalbari.
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 IN THE COURT OF THE J.M.F.C Nalbari, ASSAM. 

G.R. Case No. 1958/2016 
U/s 457/380 I.P.C. 

  
STATE 

-Vs- 
Arafat Hussain & Ors. 

                                                              ..... Accused 

 
 ANNEXURE 
 

1 PROSECUTION WITNESSES: 
P.W.1: Majnur Ali (informant), 

P.W.2: Moksed Ali, 
P.W.3: Jeherul Haque, 

P.W.4: Jeherul Islam, 

P.W.5: Safiqul Haque, 
P.W.6: Safed Ali, 

P.W.7: Ajijur Rahman, 
P.W.8: Bhaskar Kalita (I.O) 

 
2 DEFENCE WITNESSES: 

NIL. 
 

3 EXHIBITS (BY PROSECUTION SIDE): 

 Ext 1: Ezahar, 

 Ext 1(1): Signature of the informant, 
 Ext 2: Seizure list, 

 Ext 2(1): Signature of seizure witness Moksed Ali, 
 Ext 2(2): Signature of I.O, 

 Ext 3: Seizure list, 

 Ext 3(1): Signature of seizure witness Jeherul Haque, 
 Ext 3(2): Signature of seizure witness Jeherul Islam, 

 Ext 3(3): Signature of I.O., 
 Ext 4: Seizure list, 

 Ext 4(1): Signature of seizure witness Safiqul Haque, 
 Ext 4(2): Signature of seizure witness Safed Ali, 

 Ext 4(3): Signature of I.O., 

 Ext 5: Seizure list (MR no. 183/16) 
 Ext 5(1): Signature of seizure witness Ajijur Rahman, 

 Ext 5(2): Signature of I.O., 
 Ext 6: Sketch map, 

 Ext 6(1): Signature of I.O., 

 Ext 7: Charge sheet no. 270/16, 
 Ext 7(1): Signature of I.O., 

    
4 EXHIBITS (BY DEFENCE SIDE): 

NIL. 

 
 

 Typed by me and corrected by me:- 
 

 Zubee Chaliha, J.M.F.C, Nalbari 


